-UI.T M IR0 1E L TIEAE K. BRCLAY ARRTOM F. iR

M THE UNITED HTATRE DISTRICT VOURT
PR THE BEASTERN DISTIRICT OF PERNSYLYANIA

I'HILIP 1. BERG,

CIVIL AT
v, H
MLy, UB-3043
BARACK OBAMA, ot al.
SURKICK, J. QCTORER .,1.2"5“: s
MEMORANDUM & ORDER

Priczcoily hefirs tha Cuun sra the Motion of Defrodant Dsvmaocrate Nﬁlinm.q { e/ Trr bt
and Henator Baraok Obama o Tismiss 11ret Ameitded Complaiot {LDoe. Mo, 200 Lu'ull ihy
Defendar Federal Kleorton Commdayion'a Motion o Bismigz for Lk of Subjea) h{*:,-m:*.-r
Jurigdictinn (e, Mo, 34) it the: following maeons, thi Defendants’ bocions to IHamisa wi)
b preaminl. '

I RACKCROTNY

A Procedurn] History

Fhotlip J. Berg (hersingfler “Flainiift™} i an attermay who 16 representing ikl in
thiz matter. On Angust 2F, 2008, just privr Lo the Demacraile Nationol Convention, il'-hin:iﬁ-'
filwd o Complatar lor Declumiory and Injoinctive Reaflef (Tioc, Me. [ ) 20d » Motion F."l_-,,
Temyorary Restraimng Oider and fur Expalited Digrovary (Do, Mo, 2 "TR") uuniﬁ.-_:t Ryl
Cbama (“Obaria™), the Deniooratic Matigrud Commil s (“19WC), the Pedorul Elﬂmj;m
CrouumEston (“FEC™), and Doy [-50 nobysve, The Complning und maquagt far 'm_ul ulleged

tha} O g ot cligible wo nm for e Ctlec of fresdent of e Lnmed Siutes h;ﬂ-,,+n e ix ot
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A Pralurud B eilizen™ o requirsd by Article 1, Seetiod U, Clawe 4 af tha Unite ‘."dLulﬂ
|

Constitetion [the “Matural Bom Citiran Clanse™). Plaintiff sought o 1RO prnluihlr}r‘g e
freen eumminld fur Presicong amd enjoinip the I from eedegling Obams 2= the nl:lrbinre.

|
Plainiiff dlso sought declartory and injunctve reliaf in the forn of 8 dealarstion that Olrund 12

inaligible to nm for the office of resident under the United States Consdmition atd|@ pedinanent
|

injunetion enjoining Obama fram running for President and enjotnlug the NG fiodi making

{COhamna Lhe Domewersiic presideoniis! nomine. !
|

O Augnet 24 2008 a haanng waa hald on Blainthff' s Moo for 'l'tuupnrmT Heslruining:
[hder.” At the conclusion of the hearing an Cuder was enoeied denying N Mulion, | (Do, T

4 :

Cin Septembar 8, 2008, zervice of the summons and Complaint wag mode o betendsut

Darack tihama and the DR (Doc. Mo, 7.) O Sapmembes 12, 2004, servioe was mmle an
Detendant FEC. (Loc. Mo, 9.) On September 24, 2008, o Motion Lo Rixmisg was [{lad by
Barack 13bama ond the DNC. (Doo. Mo 12.) Plefonitt™s Rewpunse in Oppositicn h:r|thu sotion
12 Ulaunisg was ﬂllﬂd T H-tptﬂﬂ':l‘lt'rll‘?, 2008, (Poe. My, 15) On Cctober 0, 2004, I-;Hn!nﬂﬂ' Miled
u Myngee o Tesvg to File o Fiest amepded Complant (Doe. Me. 140 Pyintils I*irst

Aanended Cumnplain| [or Theelyralory and Injencgwve Reliat (A ncided l.','k_lm'pla_int“)l wap pashed
|

|
bes the Motlow, {Duw. Ma. 14-2) In xidition to Defendants Buaek Clura, the [11*4'1:, and the
|

LR,

I
! Lrefindionts wene ml pepreesming at the haaiing. Plainti T adviged ihe Cond that he Tad
Lzl 3y Gy of the Complatnt and Mol for Timpomry Restrolming Crdor ax wiell|as notics of

he heming to Defendunts, hut thut hu conld 1ot sonflenn that thiy had haan racatved| by
Defendants, (Hr'y. Faxa 11, B0, 8 200

* Fedeid] Rule of Civi] Procedurs 1568) piovides thul pary may amend iwlplesding
olidd wi u snodler ol eoveee | batore being sorued with a reeponsive pleading™ A r+nlinn to

2
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FEGrC, Plaintiff’ s Amended Comptaint imobudes the following |eliondigly e Secrdtary of the
Commonwenlth at’ Peturiylvunis Tepurtoun) of State, Pedo A, Cortés; Recverary chr the

Croniizewedlth in iz OMFeial Capacity: (hane Feinstein, Chanmu of e 1.5 &;‘#Lﬂ

. ) L
Cammppgicn om Rulcs and Administration in bey Ottelal Cupucily, 7.3, Senve Commission on

‘Ruled amd Administration; snd Dose 1-50 Inctustve? O Cietoher 20, 2008, Muti{:ln of

Defandant Democratic Marlana! Commities sty Sepmtor Tarack Obama to J_'lunnu!]-'jr;c.l
Arwetided Cotplaint was Glud. (Toe. Mo, 20.) On Ontober 21, 2008 Defuidan Fadur] Dloction
[

Commigian’s Maiin to Dismisk lor Lack of Subject Moreer Jurisdiction Purzuant [l Soedara

Rule of Civil Procedurs 12(0(1) was tlled. (oo, Mo, 24,3 |

The Amended Complaine adds elalin: 1yl wer ot included m the orgial i{:mnpmim.
Liv addttion to the ¢lare Gt Ol i ned 2 *prramd bom cfelzan” and s Thyrefore :i'nl, mtigibi= 1o
b Presldent, Pt wlhepes ihat the Delendants have degived him o] bis fghts i:;i violation at
42 U5 5 1983, 42 ULR.C. § 1985, and 42 0,50, 4 1986 (Counls Twe, Thres, atiram-}_ ‘e
Amended Conplaiar Al g » Clyim for Promissesy Estoppe! (Count Sevan) mnql L tde
el tor vielaiion of (he Peders] Elsetivn Catnpaian Act (“Campaign Al™), 2 T_T‘;;L y 437
{Counl Five), vinlatlon of the Freedwn of Tilformation Aot (FOIA™, 5 1180 4 352 {Count

i

Bisch wd w Cluim of Logs of Nadonality umler § U750, 4 1481(1) (Count, Fighty,* |

Q1aniaa s iist u riezponeive pleading. The molion soaklog Eave @ amend was um._ni';._-.uw, Tha
Amended Connplelit ix duemed filed. ,

Y A of this date, Were i mo indication tn this recom) that any of these: newly yddad
Detendants lidve hom sorved, i

T Tt Cudin in 4 Tive, Hin aod Fighi wurw not meliedesd us eTaips in Hlautil s
orgglial Conydluint; hf'-wnva,r, theey dbd agseur in Faimtiffrs belaf Rpposiing to tha Matian a
Datnilad (Boc. Mo, 13) a8 argunests in xuppor! of Plaintt s rtunciing to briv Mis Hwenit,

3 !
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LK. Factual Baekground

The Amendsd tompluin aliages tat PlalntitY ic o fe-1ong rmember o0 the Tqurnu-cnlicz
Party (Lioc. Mo, 14-2 % 3) who fears thar Deteadaint WO nomtinstion of Du[g-.n;]m-it Ohama ac
the Demodatle PUTY s proaddetrlal pominck for th 2008 slection will rasulc m m‘aq}m-ﬂhlt et
fn FladafilTwiel uther “Deewrabic Americans, ™ (4d 17 Obama cansol le ]uuﬁ'ulra.'lll.im]
wuninuk, Maintiff conlante, baoaes Obama (s not a “nanwal Twsen ciliqen™ of thye Llli'li[!d Seatmn
sl 18 thercfore barred from bolding the atfico of Peealdant Ty the Muaheal Bom {'.iti:zﬂn Oangse
(f 36

Plaintiff cladins ot of the evidence: shuows that Obama i nor 3 oooaend Soen "i‘.T'iH"‘“"" hix
nominarten (ahd pieturgbly Hig clection to the Presidency it he wins} will bi; gl -md void. (id
Y 1.} FlaktiifT wowrls lhat Difendants” collsonve knowledge afthis Tt or their txifure to aouist
Plaludt¥ In oliteinirg infipmmation from Obama and the DMC, by duprived Tlaintit b “ilierty,
property, due proecss of liw and ciual protections of the lewe,™ (i7 4 89), and has .,-:;au_q,_-d
“significant disunlmnchizement of the Democostic Party' penerally (G2 1173} '

Varitu seeanmts, details, wd ambiguities from Obama's childbood Girm the basiz of
PlalaulT allopsiion that Obama is wol u natura] bom citizan of the nited Sialay, '[:‘.:, suppoiT Wik
Contentiodn, Fluimii T vies imrces a8 varled w the Rainhow Liditicn Mews Lelior, {M’j {38, wid
tha laevision news rehtnid fowtde Edicion (id T 451 There sources zhd ot leyd #]amﬂﬁ* i

ranclude that Qbanw ix cithee x gitizen of his futhur's pative Keny, Ty Tirh [hure. o thttruph

3 Tha MHanual Burmn Ei’li:ﬂ.‘l‘i I:':I.nusﬁ I'sads: "R Fr_:rmm n;\-qm nmu.lﬂ ]H,lﬁ'l, Lhn.r“nr O a

Citizun oF the Uindted States, at Ow mg of the Adoption o this Constiwdon, shall i
' his L . eligible 1o
the Qffice of Prestdent.. .. 105, Cons, are 11, E1,cl 5. hT 2



== 1HIR

minnE R, RORCT MY SYRRTCR RO e

operatinng af TS, law; or that Obania hivsene 3 oitizen of Indonesia by rl.']i.nquimina' hin peioy

vitimenship {Amerlcan or Kenyan) when he moved thete with his tmother m 1967, Efttwr way, in
|

PluinilT's opinion, Obama doz ngt have the requlsits yualificatians for the 1-‘|-L-uidu1v:y that the

Mitund o Citizen Clouse mgslaly. he Amended Complaint allapes i C:-b.m-i; his

actively covared wp Ui« infyrmation and thar the aiher named Defeyidany s i:nmpl*cit i

Crbarna LUV,

PlaintifT sk the tollowing ielivl from the Cowrt:

1.

An vrier compelli Defimdnnts to turn aver: (4] » sertified copy of Thama's
ault” (origing] lung verston) bieh verlificate; {b) verlificd copies oflall reimmad
and smaled blith certificates of Obana in the res Teteried T in the Gaption of
This tawesnit; (o) @ cartitled enpy of Obamns Corlification of Citieen ip; (d) a
&emifled gupy of Obama's Onth ol Allsgience wkin vpon age of mrctcity: (m)
cartified caples o Clhwma s admisalon forms for Ocoidental Callogs, r_‘nI:urnbiu
Undvergily wml |larvard Liow Rchool; and {ﬁ cerlifim] copies of @ity eyurt ordera or
l_n;Eul documonts chinying Dbamn's satme from Dany Soctorg to Bardek Huswein
LTEIT i

A declaratinn tht Obame 15 it w nataat o i il i
. . TERN OT Nattiali-ed orgzen of the
Tnited States: ‘T e

A decluidlivn thai Obzme is inelipibis to o tir the President undlyr tha Untted
Rtatex Consnradon, Arizle {1, Section |; :

A preliminary and permangnt injunctiog CIJDIRInG {Hwm I
: : » from any Tyrlhwr
VTP Siday und Tom muting for Pragident, d !

An order 2oupuling the FEC, Feinstein and the U5, Sangle Commragion oy
Kuleg &nd ﬁdmin.!:'itmliun to imuedielly opan ad conduct an invexlitation Lo
thx Fn&ul:lr!ltml Bachiey of Ohaing snd imniedialy open and condyct an
Invealipation into the ol zenship atatus of Qbama; ynd '

A paellininnry and pevwncnt injunotivn enjoimng the NG, th |
] » the Pepndylvania
Lrepuriment of Hrate, Tadro A, Carlce, *smsylvagia Setrclury of the |
E”ﬂ'fﬂ"ﬂ“'-’-’fﬂﬂ'lu ani the Hurcuu of Comuiwdionx, Mectiouy wnd Laglslation fromy:
plucing ObML"y numa on e prepidential clechion ballor, ! )
|
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1T LEGAL STANDARD i

Ar Bule LML) L) - Lack of Jucindictiog |

Under Vederal Rule of Civil Iroceduse 136X 1), & oourt e, prant & 1'1'1-:-1t.l|:-:1i 1 hivmiss 1F
In vk subject matuzr jurisdiction over the cuve, Tod, B 1y, P [2(bw 1), The ]-mu:lI WBSErticlE
that jurisdiotion ia proper bears the burden of showing that jurisdiction evat. Kok b
Crucrditm Life s, Co. af A 311 UKL 375 377 (1994, Packard v, Evovident N i'.f Hank, 094
F.2l 1038, 1045 {3d Cir 19930, A challem: to jurisdictlon rmuy ba sbther faetuul o i&m;ﬂ. Naw
CNA v, Uried Staes, 535 F.3d 132, 145 (34 Cir, 2008) (citing 51 Chovles Alan Wright &
Arthr B Miller, Fuderil T'racdes and Frocedurs 51350, ar 147 54 ¢34 ed, MK 1. ith'q:. thi:
challenge 19 fociul, we Obama wned the TRC! §g Beee, courts must ok thy; wc,ll-p]tn+d Pty of
thiz enmplaint i trie: and must dusie wll infarances I o wanmer ficst luorybla 1o ﬁm pluiniiff, ag
with ruling on a Rule 12(b)(é) moton o dismiss. Sow AMortengen v. First Fred Su, clrﬂnﬂﬂ
Ayx'm, 548 F.2d B4, B (3 Cur. 1977), !

I Rule 12{by6] o Fuilurs to Stare 3 Clabm :

When conidering a motion (o dismiss & corplaint for feilire 1o swre c.1ain1iu..d:r
Federal Rule of Civil Procedus 1%h%8), this Cour myst e Al factuul nllepatidng o lrun.,l
Soudirue the complaint in the light mest favoreble W thy plainiff, pod deteciine whe:l:h;_-r, Winhr
any resxunable raading of the compluint the Plainii T may e cotitled 1o i Pmt:fr v. Roche
Hubddingy [rd,, 293 F.3d 381, 374 0.7 ¢3d O, 2007). However, 'y cowt meed not n:r»:i]il.n
eomplalut's "hald assertlony’ or ‘legal concluzions’ when decidlog » motion s ligmids."” Afpesg

T = WY AR R JITHF R RORCLCTT SuMk LLE P Bg e

Lol e
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|
v Levwir Mucion Seh, D, 132 T34 002, 906 (3d o, 1997) (sitations omited)S |
Thuz, beth the 120K and the L2(bX6) clulisnges 1o thy Amcnded Complilht ruiwg
atrletly lowul guestion. Frr purposes of thia aploloa, we Inke 3z inw the mll-plt.‘.‘.citd fuct of the

[
Armended Cuornpliind ? |

* Obama and the DML are the ondy DiRndants that have moved this Court th dusmies
under Rule Vifhyg) (e Tior, Mo, 20.) Hlowsver, we cvsjuate [laintifiva cloims against all
Defondants. The Cowt *ruuy on ity own initiatve disaiss e cimplaint for fatlureho stane o
claliny upane which nolis( Gan be grantad, pursuant 1 {Rula] F2(6K0G), whers the inwd gy of the
complaind is apperent as o satter of law. Camoins v Carmeniir, 468 T, Supp. 270/ 279 E .
P 1979) eiting & Wright and Miller, Federa? Proctics and Procedine & 1357, Thik practios
“promotes the piodipt wd efficiant disposition of cassh wedd protoots vatuable judicisl rsources
hy xpuditing e diamisssl of e0ges tha, Ieek *a chrad of a valld slaiem. ™ Pa. Saie ey
As2'H v, Perots vl Mo, O8- 1079, 2007 WI. BHA25R, o 20 MDY Pa. Mur. 7). 2 (rhy,
myelrfied, J0U7 WL 1270914 (M.TY. Ba, dluy 1. 20007 {eiTirgr Buker v U5 (farote Qomm 'n, 258
I ad 23S, 726 (1.0, Cir. | S The oowt it wezept wil of 3 PLALRTUT 4 wiTeridioks AT fTUe, o9
wit hivve: dona hare, Spe Seanon v Bromd fnvlations, fae., 621 F.2d KL LN T R TS 1950, In
addition, the coutt musl pive thy plaintitf aotice and an wpportunity to be ford on the lagnl
wiabillty oThix complaint, Siee Dotghirty v. Hapor s Mugarine Cu |, 557 1024 758] 760 (3 Cir,
\970Y, Powrghoralshi v. Flying 1 Inc., 44% 1.3d 751, 765 (7th Cir, 2UUGY; wwk afre Pethea v,
Nutiuk :.'lj'.ﬁ\'fum, 245 [imd, J'LIJP'.HI a1, 313 (3#! i ﬂl:IUT} [""Hq.'.lwy:w;.]" ﬂlﬂlﬂﬂﬂh dia vun-.'.:l:_ a...
divrmiggal may simd even if the pluindff is not prwided notice and wi appur unity 1 raspond
Whiee it i clear thal the plalotifT cunrl provail and that any amendmet would he tile. ™). “thly
notice wmd oppoTuaity W hu heard may be provided by the aot of o sinele defendant (Who puinae 2
detense applicable to all detendanta, Saw Pourghoraichi, 449 T.3d st 785-66; Crgrs, 168 F.
Supp. at 17y (diomiaging the complaint with rpat to defendinle wha wers ot pt sely waryed,
where othor delindants had tied fotion to dismiss purosnt to Tl 12(B)6Y). In the instant
ik, FlainifF 1z on notice thet Obama ad the TN areed o Hule 12{R)6Y defenas yplicnble to
all Defricdiais, (Twx Tloe, Mo, 20 (dinanging all counta of the Amended Cormplyintpnd allegiye
that “uong: of the additiona vounts conteined in the Apesaded {lumplaint sets torth dy viable
frdlaral cause aluelion™.) kinee e filing of the Mot o Dismiss Fioar Amended Cacplaint
L. M. 'Zn]_, T aimtd Loy 17 uee? five difrerant Mf‘:li:mg._. I.'I.'l.Gi'l.'I.d.illH & Maotion for Sum rraTy
Judpmmnt. (Sec Dow. Mygs, 71,22, 25, 26 & 7). We aimurna that if FIALATIT wikha o Tegpund Io
thass lsuss raincd in the BMatioo ki Dismies L Amunded Comgluint that he dld i ulready -

addviae: in iy Beepouse in Qppasitlon to tae ivitia) Motion v Thsmiss (L, N 3] he would
hyve dooe 0. i

7 We noie that while we the ynptis lleyaliung a5 true for purposss of th
W stiudt), Thefemdants Olarom g DN chataelerive them: o “rubmily false." (T
2.1

W motinn (315
M, 20 a3t
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L. LEGAL AMALYS1S

|
|
|
A Count One—1hy Natural Ryrn Chizan Clayst I
I

Dfendnnig Olama wig the T frgue thit Flaintifl 1002 mnl have Aricle l[r Alaneling U
hring & chall=nge under the Malurat Som Citizen Clause and that s a resull this Courl does not
huvie jurisdiclivu b hour e coge, Thit Attiele 1 “eaticty e fedenl *ladicial Puwr::-' it the:
resolution of a0 ood Conrroversies™ 1s a “baaws doctringl prinougsle " Seiar L'uimm:‘ “rra. 0,
v AP Nervs, 128 5. Ct. 2801, 2535 (2008). The neyuirement hat thore ba 2 case |
controversy “is sotiafled only where 3 plaintiff has standing.' /4

Rlaraling can b & ciffiowll concept iy luwy/Eed o mon-lveyem Alike The cim:triuu W
war vy thal il Tl Tustice Tatglas ke quipy, “[p]emernlizalinns shenr glamdime g 3 Ihmu Iarpisly

wurltdett ax duch.” 425 ' of Dt Procesxitg Sirv, Urp, v Curnp, 39T TLE LSQ, 15 (190,
|
Judge Posner g fiamed the tople in the following way: i
| eglee duen oot cledte awndlng. 1 yad Tiveme indigosnd nending sbaout 3 cave of
pelios brulality, you cannot sus the responsible offtoers n federal cowt Yoder 47
LACE 1983, thowah tae (imitediate) vickin mipht wel] have g zuit; much|less can
you sug o Jurce the stats to condnct a refersnduny on police duotality, cven il the
iatiarendum would alleviate your cutage uf the ofTieer® oluiion of fuleml civil rights
Inw. 1 yond bizgapen U ihink i semddal thel Jess than halt the sligible vorees|jaenutly
viot in st Amaerican elections, still you cannot sue e pverment demunding that
{t be otdered 1o punish ewiviters — Ao yen could ool aven if a5 1o chiha ot
eumnttics, the law required pacple to vate. ‘Tt injity hroupht atsut by 2 violation of
Ly LIST, 06y szppdiit & [echem] G sition, be more direct and iwresdivee Qrag thiy, I
st av caed recemnble the orpe of infury thet wiuld uppor! 3 lawsiil undar t:;diﬁnnn]
princlples of vosuicn luw g cguily; it mosl thecefore at¥eot ole™s posceskions ar
'tH'!EJi!:.t i"ll.‘-urif-_v wr frocdom of action, however expanalvely defiowd angd not jyst one's
opimong, apiritions, oo jeology. TLmuwd in shent be fairly dezoribable oo injlary
perzonal 1o the pluintifl — u deppjvswion of his right - mather than w consgm with

' Beoause we dispuse of Count Opg oo jurisdicronn gownda, wis meou ol widress
whethier Ploitili M usn atwha 8 ciwim for relief urnde: the Muluml Bom Citizen Clauge. |S8e Braimi
v Chavioff, Mo, 07-3624 {DMC), 2008 (LA, Dist. TEXIS 81406, at *12 (D.N.). Augl 11, 2008,

¥ |
|
|

|
' =1 TLIF I RN
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aivesther™ injury,

[1]F" ooz houv ms cight to demand aesistance the: ilur i AzSi yaw b3 ol an injucy that
will suppant a fedeial guit, even ihoogh such a falluce miy maks the rights you Ll} e,
which include the nght of politicul advicaay, laas Suitful in whinving vour anlg,

Futpds for Orgaonnd Welfare and Emplipman: Righis v, iiompsan, T27 Tl 167, il'! 1-72 [7h

Cir, LFET) {Pusner, L) {citations omitted). :

The Huprere Court hae clarifed the docteine <inge Justios Dhovugha " 1img, 11 i5 now

clor thl sixncding is an “ireducible cqratitglivnal mininws"” Hit ha threw alenm{.q. lujan v,

Lhfeidinn of Wildlife, 304 U4, 555, 50 (1992): sor adte Danvers Motar Ca. v J“E}r‘id Motor (o,

A32 13286, 20091 (3 Lir, Z008) (employing Cyfonre thrae-poomped tost), Bivst, ql purly myst

have experienced a injury in fact: “an lnvagion of » ingally proteuted intumsy whicl 14 (i)

comeret and pisticulurized and (b) notual or imminent, not aoojectiml or hypathatioqul.™ Lyfan,

S0M L)%, ar 560 (eittinme ang quotariods marks omitted), Bacomil, thars s be u uulb'_lh'_ul

eonnEction batweea the injory in faat and te defondant's tinil fhat 15 “faivly . .. li-ai;n[ablai W

W challanged aotlon of tha defandant, & moi . ., the regult [s1] h indepande:t uuiiun of same

thind pamly not betoie the court.” 44 at S60-41 (suoting Shwen v. £, Xy, Wilfure Rights ey, 426

LLE. 26, 4142 [1876)). Third, & favoualic decision must Ie hkely to redici the ﬂﬂm'il:l'lﬂlllfl'd ol

Wnjury. fofan, 504 U8, at 541 (evtations dinilte:d). Whars o pluiotilf eainot estublizh I}\ﬂi:,h of e

thrus elements, the plaintitt doss sist have HonAIng and thi oourt teeelfims doss oot Luva

furladiction over the eaac sl cannot mle on thy mere, e ¢Toods v, Clity of Fhifa., jiw F.3l

|
311, 327 (3d Cir. 2008) ¢“[(]}nce the Diatrict €oun daterminad thac | plainti M) did rull-L havu

standlng, o neeuuean |y determlied that it did nor haw Juriaddotion and thug L coubl ﬂ:l.'it deolde

4 1
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the merrs of the case.™.

The Suprem= Cowt has

consistently held ﬂlﬂ'! i plawniiff mizing only o gencrully svailable muvmq almul

puwcrnrnen! = claiming only harm s iy aml every oizen's inkenat iy proper

applicetlon ul'the Cantitntion and laws, and seskiug mlicr it oo more directly wid

tuntribly buncits im than it does The public ot large - doas not e sm 4 .'Fllﬂ' i

CATE O CONUaversy. i
Lagfoon, 20T UK. ot 573, 7d. Thewes decisione inalude the somewhal rame oz that hdi,vg iebehes]
ihi Supreme Court whete plaintiMy allope constinmanal lurmsx (othsr than, tﬂpﬂh.i,‘w“““u
under the Establiztnent Claus of the First Amendment) thui affect bmadjr,f.d;:-ﬂm.-:i troupe of
citlzans or vateus. See Tamew v Coffan, 127 5. 00 11904, 108 (2007) (mer em;ﬂ.,.i (hilding
ihal Colorade voters did ngt huve standing under the Fleviiene Clagoe of the £ ""*'i!:‘ﬂﬁﬂ"h ar. L,
Facl 1o challangs a provision of the Colorade countition limiting the stare's ._-}.nmu,,,-ml
realixlvicting {0 onoe P Gy Joe i Lopld 302 1RS. £33 610 {1437} {por '-'“"i,hmﬁ {ho lding
that. » cifizan did nor bave slunling to challenge apparinumund of Huge Bluk ty e ﬂiupreme
Court under the Constinmlon®s Tni.'TliEibi]ity Clawe, wt. T, § 6, 51, 21 500 aden m,ﬂmmr o
Rudwrvizie Cowany, ro Srap the War, 418 ULS, 208, 220-21 (1776} (holding thet ue Hn!ii-w.:.r gy
did 1ot luve standing to Invoke e Tneompatibility e wct, T, 5 6, el. 2, ur hve members of
Cangleda sirivkun from the Armed Forces Becarve Listk; itted Stares v Richardson, 418 L.,
14, 174 (1974) (holding that & wapuyer did not have stading to obaan infrmationl abot the
cxprrdilures of the Coniri Tntetliganue Apency under the Comshilition's Accounts ijlause, anl,
4,0l 7) I

Stinding, has tesn o conviglont BuTISY 1o Tawer courts bicurimy; meneralized,

urnli figrentiaced 2lalwes by voters and itlToos  Nea Cvjr v, Clumny B gn Prosedenig Floduies,

1) :
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262 F.4d 103, 14 (3l Cim, 200H) (par curtam (affirnioyg iris! court's datunmnuﬂmi {lwal voter
did et bave SadlAY W challenge policy of non-profit carporaiion responsible tor a::rrgnui-..-.inu
preatdentinl debaties; Rucker v FEC, 230 17.3d 381, 339-90 (1=t Cir. 2000 r;lmldiugl Lhrad,
Augpuriees pf prosidential candidate Ralph Madgr I.iil‘-‘.'] ot have standuig b r.'hullr.n;;q! FB(Cs
deliaté: ropslaiomy under which Nader sxperjeneed the allaged havr), Cutifed v FL:FC', {41 k34
IR, &20-22(D 0 Clir. 1999) (holdlig tt volert, wmong others, did it huve stnding to
chullengg: FRC: duwision to dizsmiss an adivisidteiive complumt alleging: viu]migng: of the
Compuipgn Act); Jones v. Bush, 122F. Sypp 7 V13, 708 18 (N.ID. Ten, 2000 {huh:‘llnﬂ that
vtk el nod have standing o scch injuneiive relfef under te Twelfh Ammdmﬂ1lt| 10 pudvent

Tends enembers of the Llectoral Collepe fawo evsting votea for tunh Cheorpe W, L-lu* atnd Dick

Cheey)” Mul mgeemtly. in a well-remsoned snd congise opunod, Tudyn Taplante off the v

" TRIA B el v eny (hat votera never hpve standing to clslicngr practices thoy ragtrict thir
rights us votere, Sie, «.x., Rullpck v, Carrer, 405 LR, 134, (43,44 (1992) (allowing votars 1
intervene in suit challenging the constitutionlily of prohibitively exprmaive filing e that keuppt
vouers' derimad candidates ol the bulld whare the faes L guuzhiom had o teeal weed spprepiabls
impact on the exercise of the Franchisa™). AT firsk blash whet concernzd the Supreatd Courl in
Lnitack apixing i b present heve: PluinifF arpuss tha iF Obyma is patTed kg and 15
Suheesiently shown to be incdipihle, voters will be dupied theiy righa™ b vote for w elipibhe
candidare. (00 Mo, 13 at17.) Hvl:':l'n.l'nﬂ'.'!.-"l:r.l UR3I0 il rl:\-"iil'.l,.l", it beooney uppﬂri.*-ntﬂut theie
uri: xlurk differences inlwern Flaimtiffs position and the positlom of (he viotars i Buinck,

In Butlozk, the plalodita (buih volers and ospiring candidates) chodimpad the
connlitubianality of filing las whose X peree kot ARpiTing cindrdmce 9f the Tl | Huftoctk,
40 L5, ot 135, The Supreme Cowt bl tht the filing fews ware ar unconstiitionl legisbtiva
barrler thwi kapt athenyise legrilirnato, aspiring camdidates from appxcaring om the balljst. Thue,
slaly aption, in i Toin af a statte, pievenied voters fro vuling far Isgitinmk: candidares of
thar £lyoice., That concern ia nol present here,

Befirenvir, the Cowt b Buflock did not limilor i MY Way invalidate voter tHut had
alrewly haan cast; reor did 3 vaid de rexylts of the elections that had wbaen placa, Sod el ul 138
57, 119 (ullirming trial cour's permanent ijuction of the Hlliag v baw, By conniet, Mainift
wonuld N we clerad] the deraeritic prooess by invalidatiog u eandidate to1 whorm millions of
people votad and vl undrwent sxcessive viHing durlng what wos ane of e most 1oty
vemiznted presidental primary 0 Hviog mumory.

11
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of Mew Huopahivg ruled an s qusstion very similar i the ono before ws and ﬂmmle; that
votera do nel have gtanding to bring o claim whder thy Watvral Born Citiven Claygge +-_) wxciude o
i
eanlidluly from the presidendal privwrics. Sae Hollander v. MeCain, Mo 0% 09y, %uuu L].5.
Oial, [EXIS 26729 {1r N.1L. July 24, 2408). :
{ Platnriff Does Nod Huavw Simmding :

“|AT vutur falz (v present an lojury-Tn-fusi when the alleged harm is abstrmt‘m:d witlly
shured yr iy only derivativa ot @ hapin cxproenced by g candichin Crist, 202 ¥.3d +|, 103: Jones,
121 F. Jupp. 2 ot 717 (holdin thut harm expertenced by “Flainti Fk| ang aff othir i.-ﬂmnna,'.m;
cirlzens” wis Wi “wodifferentated and pemeral nanmea” w confer xianding on vmem]i{cmpha;is in
orlginal), The alluped harm to vorers Stzvwrning (rom a presidetinl candidate’s 3l e L watisiy
the aHZILIlTY sequicements of the Natura! Tom Citizen Clawe: ik not conorets or prrbiclarized
*ROUEH Ba conxtilule an injury in fact salTicinnt to satisty Articly MM etandbing. Sex H&J.I'mdw,
AO0R L5, Digr. LEXTS 38744, 2t *12 {twiting thut enah ot “would aitversaly nmq_-i wnly ihp
yenerulized intarest of ull eiifzens in constimtyna] povernance™ (viltnions omined). :

Rulfandor and Juny ww ingtuative. In Hoflander, the plainti fF temged thi, |.|-w
Republicsn pary peliicy esndidate, Tobo MeCpin, ¥ was inclipible to be Pravidenl I:u;v:ausc he
ikt hurm in the, Panenu Cunw] Zone aid, thereYare, was ool s "aatural bain citiag” i'l:s thar itrn
ig uaad Lt the Matnral Born Uiticen Clayze. Hrudlandar 2068 U.R. Thivt LEXIS 551"1;!; at
The plaintutf balizvid ihai if the Rapublic:m Mational Committes wor: purmitted 79 ;)4‘:rr|in.1r.ta

Meain, sl MeCain wen: snbsaquently fiund inaliglble s mn for Prexiduni_ than pllrlimi i and

"IU0 vllion wddponal voders" wogld be diverfranaldeed. 7 =t ™ 2 The dhimtr ot Gibu.rl. rulad

* Juln MeCain has s seewred the Repnblican Purty*s naminasien for Frosten,
12 i
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that the plaintilT did not have sinding lLecauss the hanm plintiff allsaed wes loo gdfnnm‘ﬂiml
i

I ot*™12. |

It fonwx, the: plantiits alleyed that Gacrge W. Rush and Dick Chericy ware bath
imhabitams of Texawy wnd that meibers of tho Tlactosal Calluge from Texps sould nT:t CELAL wortve
feor both o dien in (he 2000 presideotial slaction because of (he ' 'welith Amﬂmvﬂ
‘requirement thit Flestors “shall . . . v by ballat tur Prosident and Vicu-Tregident, ;:um_- wf
whom, ar bedut, shall not b an Jithalsiinnt of that sanc syl with thesume] vps, ™ Jam.ill. 12LF.
WP, 2d 0t 1% (gueing 115, Cost smend, XU, ‘The plaintdts cloimg fheir SR L voters
oy sofficient 1 canlur sanding, & According to the pluintites, by caifing badlow fir both
Ruxh and Chancy, the Teaas Blectors would be --mfr-inging |plalmnl ity ') right tor eos + mimnziul
vele™ 4t 717, The: coaure fownd pluiniiffs’ alleged harm insulticicn| to ssablish u;lundin_q
becius: it war nol o *purlicnl nzed, palpatla injury."” Jod

Pluintiff"s allegatians of ham In the: jstant cnse sulfur from the sime findasicnlal flaws
s the. plaintifi' yllegations in Hoflanabr ad fomer: Plaii My stake {3 ney promtes m:hj. hix stams
no maie dilfuremttated than it of milliony of othar viners, Wainoit neknowlsdees u{ls much ih
the Amdadial Complaus whey he avers tl he and “othier Demoe: itic Amsriems {T'h:hc MNo. 14

217} will exprricnon imaparable hamm "' Thix harm L5 oo vapne and i« acts 10 Micpuated u;

" e substwntive. problam with ity dizentianchisvment theary is thu i is undiksly
thut. "1 reugval of an elected pfficial by non-electoral mesns emgunts to *disen sormant”
rif the voters who put him (here.” Hollanejgr, 2008 115, sl [ E Y SEI2, at 17 (g Fowal
v Ml eiack, 395005, 486, 547 (1989, sl i w, 15719 07 {"Lliere in also fthe
quexhn of whether the “disen Fanolusemant® reaulting from o veli for a incligiole cdndidpte i
Fu] aort of ‘seli=intlicrad” lurn causcd by the varo, riher than uny maee dclw, which therafors
ilons net amunmt 0 au infringament of ihe faehic right " {ziing 1 Lawrenoe 14 Trikin,
Amacan Consdional Lav § 13-24, at 112223 (24 ed., 198K}, !

13
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(guotimg FEC v Akins, 324 LS 11, 23 (19981)).

FET=me Dl 1210 1 I_IL'H_’!F F. I"Fl'-!".'_Ln'-'E'r' HUF"F' [rk Fetit =

crpfer sranding on any and all voters, Ses Bucfr, 730°F. 2] wt 3K {Tualding il '.-'l:!'l+t-]:1[u.i|.1.l.{ﬂ'h'
“wonggts tir cormption of the polihcal process *is nol only widely sharcl, boi ig nlw{ nfan
|

ahuirae? sl Todefinlte watere, " comparable to the "oommon copsem fur phedienca fd Jqw™

| '-
The pamy aeserting that jurisdiction is proper muel exiablivh gach of Gw uh-'rr*-ﬂ\lu

‘crlublighed by the Suprame Court in Lufan. 53 U5, at 461 (*Bince [elemonis of standing] arc

not meme plepdity reguincenss bt rother an ndvpeasable part of the plalotit's oade, owsh
element sl be snppouied Lo the same wiy as any otker matter on winch the plainﬁff baars the
btwden of proat’. - . .") femphasis addad). imlare to astablich any of the alsments I:.I var the
plaintif? without standing. Plaintil’ does not, and we belisvs cannet, sstablish an injury in Sact. .
Theratoes, e doaa not have ctanding to pursas thie matter and we do not have jurisdiction to hear
i, ;

’ FlotmiyfF s Sty Arpmgmuents are Flapsrsmgsion :

Maipti] alturmpls 1o axiabiish glanding on poverat addibiemsl fmoundy, bae hidl STEUMGILE
do not snive the fundsmental problem that the harm hw altepes does not constinne an injury in
Fait, Iie mowt reazonatle arqumenis attempd to distinguish ffedander. (Doc. No. 15 w1 15-17.)
Fior cxumfale, b wractth Qint the hipm e hae yaperienced is sufficicni to constituee ap injury in

thot wnder Axias id ot 18-22). Hovrever, Plidalill venfiees inio fhe unrwegnnahla wlrth ATgumIenta

hnikiee] oo 1 numnbor of [edaral stahates (47 at 17-18, 22-27). We jni v comuiderylion ul;r cach
|

Hrjrumunt, !
I

(el Holfangar v Maillgin

Tnwm effor in metablich standing, Plarditt smenpi ke dlatinguizh Fodiamger tn o

11 |
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prounds. 1'tes, he asneos thal the plaintff in HMoflander challenped MuCain's amd'{jdmr ut the
prumery stage, and e MoCain's alleged inabigibllity wax “hyrdly 2 restriction on ‘jmr:rn‘ rights,
(id. 21 10.) BY eoutrud, Plaintief argues that Obama 8 wiw x canelidate in the ge..uri.u cluction,
which “eventa clrizeus fmom verting for Hillary Cietenis thigpily: br immenss pi:-pu‘uril.;.r.“ I st
16-17.] Flalntifyia coreced thal the nerrow iaaue in Hoflandr was the inelugion uﬂ:-m alagadly

inclipiblo candidate in a primary field of mubipie (presumptively) cliyibl; cm1!idat+s. Nog HH0R

I . |
U5, Diet. LEXTS 56729, &l *13-14. Whyroas o Republucan 1 Mew Hampshire oowid vots tr

Lny onc: of lweniy-une Bapublican caadidutas in the primary (42, a2 * 16 § &), Mamhd, og 2 11t
boag Dienierat, argushly faces a Hobaou™ claiice in the poneral slection. Olama of nothing,
hus, we do ot cxpucl Plynnt to take sulies in the Hollander court's idmeonition that

“MuChin's candadacy for the prasidency, whalever his sliglbilivy, ix ‘hardly a mstrichun or

vottes' riphta’ becauss i in no way prevents them from votlng fos sonchixdy slge” g ar ¥14

fortatan cubitled )

That docs il manm, however, thal Plviniiff has exparlenced un injury in f*.u_m_l_ e
platnmitl ad the courl in Lefiander apeui ficylly comienn i atid MeCain winhing hiy r{was
|

nominania.: .
Unitkes [plaistlifx] abber “disentraichixemsnt” theary, tis one doss 1ot depend on
the fiilurc:of his chosed cundiclatn beonise uf MeCain's alleged inclipibility, but on
the: avceess of |pluinliffz] chosen condidat: — who iz MeCwin in s ﬂEE:'I ith —
:'-l"t':!-'ﬂ.'m hls .iE.TIr.'Hr.'ri naligblllty. O this tlm:-t';,:, hevwrvar, fplﬂ.i.nli ] allcged
“dixenimanchisement” Tows nol from te welions b= hag chullunged herel i,
McCatn's presicdentinl campaigu or U REC'S Hkely stsction of hirm w i1s nominss,
bui. from his substquent removal toin office at the hands of someom ol
tpresually an of the oo-oqua brmches), teauling {precwmably, yot AZAIN) du w
Ertsideal difforent from e ca [platonitt] helped Lo wingr ' ;

12
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ded 2 #1718 fmmphasts in originab).'¥ ‘The coun fund thar e plainintt soil couli rirr:-t maef Th

Mianiiing requiretienty un causetion groumly; the barm oxpurienced was mob traceablt w the
I
dufemciants’ conduet “bui in the conduet of those  whuever they mighi lum ot to b

tesponvihle for wilmately susting MeCiin from oftice.™ 5 |

We ageae thwi wiwh cousatlenn considaransns e an impeditngnt to 3 pfnlntiTlT nbiaining
AT 1 This combuet, but we alza believe that, repardless ol Yuaniions of I:Er.uitlf.iﬂi:'l;. the
BrievANCE Tenainix I generalizd by catablish the cxintence of m injury in fact. To heilerme: a
curntielate’s {neligibilily ynder te Mutural Bom Citizen Clauge dos mol reslt in ag i:ujur_‘,I in tnet
to voree L Loen, 127 8,08 @ 1198 {voters did . wflape Barm sulfyisgt to 11:—1.!«1,5]:.” the
Fivctions Claus=), fr pawre Lavin, A2 U2, £33, 633 {vinizen coul) not atloclule hm:m imder tha

 Plointit"s wrynment that Chama's nonsinyiion will deny hirm “the eonxtiniional tlght 1
vile for an elipible candidule™ is the seme e (he wgumeal that the phuintiff mad= in {[a.'.?m;der.
(B, Mo, 13 at 17} The facr duat th plaintift in Fatlandur vullug the Barm :
“disenfiunchisoment” und TIaintit idenifas ft 2z o constititional ripht to vote fie yn | Lol
cundidate 15 2 distinction withaut y differsnee. Trrdeed, Plaintift doay i Appear i di]:.in;uim
betwoen 1y (wo Tems, (Compare Moc, No. 13 ul 17 wigh Doc. Mo, 1429 174 {a]l.c-gkng
Alaenirnehizeent will wsult from Ooama™s nimination wnd zleatlon).) i

" We fing Clilef Tystics Buyers ghearvation in Ahefiurdeon patiicnl hers:

It con D Arpued thut il respondent is not petistitbed o Hrigan: this 15sue, nyg ona agn
dir ey, Ina very ren) semae, the yheence ot i rarticubur individual or claas wo IiJg.w_-
thase elGin: givis support 1o the rmment tua the Xk 20T friller §5 Comunitted b the
Aveillanes of Conprags, and ulimanely to 1he; politew process. -

IR LS, at 174, 11, through the politieal [rocess, Conpross determimies that citizans, volers, or
purly membeny ghowd police the Conatituran's eligibility requircments for 1hg Pregiddney thay
iz freo 1o puse awe conferming sinding on fudividuals Ik Planttt. Until thal time, votecs de

not have xlimding w bring; the sort of chaliange thai Plaint fF attefipl: io brmg in tha Amended

Compluini, |

&
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does non. change a9 the sandidacy of an allegedly insllpible candiduls propmesey I'mn-ql the
preirnariet U the goem] eleclion. !

Plalinifl"s decond obicireet e disdngulal Holicmder folds ingo hig G, TTa Mqlug.s that
becoune e id denbed big eonslitulpiual Nt o vole fir i glipible cenididuate, his harr1| 1% moce
panticulieimad han twe plaintit?™s in Fofander. (Sex Dog, Mo, 1390 17) Az we mpliuinad aborve,
huvwevair, thers g o6 mcaning (] distineclion beiween the harm alleged here nd the 11+m ulleged
iu Arllunclr. ,

Plalnrift's third and fowth arguoents e faeluul in nadore, He argues that tnq harm
created by Oboma's i.ueiip_,lhiliw I2 & fegult of sublerfupre angd frued by Obama ae npp;:iﬁud 0 the
Siludilon n Apdfeades where Iherg Wag i subsisnlive dizpute about where MoCain 1!!;:19 by,
Wiy He elzo clolng ther Delemlunty — prehanhly in thor Moticn ta Dosooiss “'lm'i*e tiiled
ghany that flr, (oA is ‘ubquestionably on Awcrivan citizen.™ (57 {quating {fathadar, 2004
115 Thigt, LEXIS 3874, at 43}) These distinctons tall 1o ke bito weenund the progedural
mehuma Gf the caze hore and in Matfaneder. We have when PlaintlifTy Factual aliagntip:ins a5 true
und drvwn all inferences L ki tuvat. The courl in Hollandar operated unda: the gn“'jq_- mmlmlll
Hudlander, 208 1.5, Digt. LEX{Y 34729, ot *2. Raizing thos Bactual ducreapancica ih
wnavalling oo Fladaii |

(b} Hualuizry standing argements

'lwintif also attempis 1w obinin $anding io bng 1w Maturl Bem Citizen L‘l+uu cluizn
Wider the Cumpnign A, 7 UE.C.§ 431 wrarg.: the Admintsuative Proccdura Act ("RFA™), 5
LLE.C. K 702; e Tomigration and Navdonality Act, R 11500 b 14410 FOLA, 3 [I.EJEIT:. §as2,

28 ULEC K 1345, and 38 L1500, § 1331, Pluindiff citcs no authoiity Under which any of these

17
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statutes would eanfer Atanwding on him to bring his Muinr| Bom Cldzen Clings i:-lau'#ln and we fue
puare of none, We thercfiorg find that Plaintiits ullempd to use thaze statulex Iy Eﬁ standing b

prdup hiz Natval Boen Citiaom Clagse cladnn aoe fiverlons smd Tt Worthy ﬂfdim:ul*mn_

FlainU T svars violanions of 20tne of hess stahten ag Hessiugling cavses of oetion iT i
Armunidad Lomplaint, W akiress (he medr of those eupes of 3otion ey, ;

1. County Two, Three, & Fonr — Cpell Bights Vivlati YR IR AN : 19R}, a;
[E-X SN 19R5, andd 42 U.5.C- K 1986 P Yiubatians, T s 04

i
The Amendut £ omplajat wllejeey deprivation ol Pluintif s civil rlghts in violtion 42
11% €. § 1963 (Count Twad, 42 US.L. § 1985 (Count TTree), und 47 1% 0. & 1986 (Chmnp
Four), “The DMNC sl Choma argue dut Plyintif has thiled 1 propurly allage ﬂ-df‘-'pri:'«'ﬂliun of Rz
constitrianal or xiulory Fights Ly sk sction end hog thiled 10 properly lkeyrt c-u!h,:plra-:y.
Wi address coch of MaintifF s cladims in T, !
L. #2004 198

Mttt makes acverd allngations i hy believes entizl: him Lo § 1993 selied, First he
1 u . |
vluimy that e “4ns been iII.ﬁF'.'l.\"Ed ﬂflml:lnﬂ}" und hillabte hour 11‘_‘," fradulenr nu,;“nl:l: reault of

donating rrongy and billukl: houra te sevure, as promuged, an cligible Dsnwentic capdbdar: far
e of duw Prexidant . . [und thet ha] Lo been denrbved of iy ripht to Yot Lir ang Llimble
Temocrato Nomince far the U8, Offics of the Presiclent.” (Dov, Wo. 142 403 ) Hr.il-::i;\n-'_l, b
cluims that ba dws beon 2 vietn of rucis) Mnimosity perpetrated by Obyma's supl:::rm:r-uf inzding
bcligs Wbicled in pubslic ax 4 rnotst tor hringing tus suil. (%7 1 94-90.} Third, he uiuilr-nu that
Defandanty ara “attemptlig o change qw Uniled Srapes Consditutlon withot prope: r*l.l.'l.' L. 133
of lav by alipwing Obacne 1o connue iy CAPRiga . . " N 100 bty he c]uilm. that lis
|

18
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|
“Lifs, Liberty and Property rights guarantesd by the Pourtcenth Armendmesnt of the (.8,
ongtitation will fygther b violais) if Obams is allowed to be votad into the pnsmnll of
Drogicdent . . ¥ (& 9 101.) Finally, he claims thal a1 the Defandants (other then HTnmu] have

damaged Plaintiff by faling to oct In their official anpacinies w stap bt wgming, (& 9

104 083
Heetlon 1983 protects civil tightd. Noereided 3 0o of aclion spaipal

Lelvery person whoe, under color of any sonnts, ordinance, fepulating, cusijm, yr
usdge, ul oty Bare o Teeribeey ar Oy Dinlrich ol Calumbin, ankjecia, or cais to b
awbijsated, amy witizen of the Unoted States or otier person within the jurisdiction
thereot to the deprivatios of wny phts, privilope, or mmonitiss segyecd by the
toometitution and laws. !

|

F2U.8.C. 8 1983, A § 19¥3 cloimant must allege violoTioow: nl "riphia iruIL:I:r.'n:lur.ﬂ:i( "menired by
tha Constiiution ond laws™ of the Unftad Stavss.” Cropesoo fmiv. v Dop, 536 U5, i’:PJ, 284
(A02) "Ome cwnmart oo inta court and olaim a “vlolardon of § 1983" . L § 152 h_\,-'i'ilwu'lf doce
T grotecl Litynne apaingd amything.™ o (cting Chapman v. Housion Welfure Ri_y.lu.i:.-r iy 44)

ULE. &0, 817 {197%)). Wa thercfore most mquire into whethey PlaintilT ey ylleped i violonon
|

The irredrecible bagis of all Plointiff's alleged vielitions is that Obama might|be elocted 1o

oY right thal woulg grlitle bim to redress under § 1983.

the OFfvea of Prasident despite being vonslitaionally ineiigible wider the Muum] T Citizen
Clooye, Thie alleped fact andeyeeoiss Li cluim that he has Seen depived of thangy j:md bllalde
bunits, hla clain that he has been fnaulted in publiz, his claio that be i Beion :l::pﬁv+ ofa
chismee W vl foran aligibls candidate, hiv cluim that e will be deprived 05 i, 1{b1|;rl,y and
prparty, and his clelin Wl the non-Obama Detendiut: w ansing him homm by “‘-"-i-"”-‘-"'l'-‘F:i"E

Lot The yucitioa, therefom, is straighttorwond: Tour the Natural Bai Citiven €y crags
i

(38
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a tederal ght the violaton of which results in a cognizable § 193] clum? Wa think not.

Afler a Jilipenl nedich, we hove Teen undbie n fimd wny cages bt fddreas |h+ ool ymd
the parties have mol offered iy Huwevgr, dther coint have acldiciad the :-:.ppliuul.ii:m of & 1953
in wendogoiug siloationg, Sec, ©.2., Dorais v STgging, 498 LS, d38 19813 (1T Eiu#\rcmauy
Clawse . . . 15 'not @ swaree of any federel rights™; raher, it ““secure{a|” itdaral ﬂghm!w
aceoreling thew priveily whenever 112y eome in eoiflicl with aiate lue™ il f'.'fr.*rm;m, gd]
PR L A13Y): Wit Muuniin Apcafar Tribw v Williieey, 810 F. 2 R4, R48 (Dih 'I','i'ri.) (nmgndid
upitiym), curl, deneed, 470 TLE. 1060 (1987) ("[Tlhe Sumenmey Clu, dtunding aldue, seenmey
tecderal righits rly in the sanss thar it secablishes faderal-state priocites; it does ol |.I+-:m:e
wdivitdeal tghts, nor does it secue such rights within the awolng of 42 (1.8.C.5. § |l a83.");
Maryiand #est Contral 4558, v. Montgemiery County, 884 F 2d 160 (dik Cir. 1959} i:mmn};
Goriing Ulobal Ketnsurance Corp, of Am. v, Uaramenal, 400 F.3d 303, B11 (91h l.'f!l‘i, 2004
(b, I, concurnng) 1] e foreigm affairs pawer, liks the Supremacy Claugs, Cafaled 10
individunl rigrhts enforcenble ynder 42 U05.C. § [9835."). Like the Supremacy {:Inu.-n-.’:r md e
fiwrgign alTuire powere, thi Bataral Tem, Citizen Claves doss not conter an imllvldunil riphi o

cilizaid ar valers. Therefore, Plainiill cunnot staie a cogmazable & 1983 claim. ™

4 Sinta yction s albe a necessary element of o § 1983 clyim, Svs Mark v, Soroush of
Howbore, 21 F3d 1137, 1141-4% (3d Cir, T84} (diveussing swte setion wyuircrent}. While wa
do fwi need 1 rinich Mhiy quuviion berause PlaintlfY doss not allepe 1hy vigliion of ahy legally
pratielid right, we vate that Le would likely have diffeulty showing that sitier Gl ar the
LML are stote adtoe of acting under color of law, Wa have fotwid o cimen whare a bresidential
vuditdars D b reated Az 3 state acwor merely for runinge fop offica o the oon Y, e fiw
wew thyl wa have found suggeat thut residunlial candidstes are not slae aetors or o 10
Ftote poToL fo purpote of § 1283, Sax, a0, Pufanl v A dalpTe, Mo, Od-8%9% 2008 U8, i
LEXIS 20400, wt 417 (R.0.H.Y. Sapt, 14, 2005) (dizaclagiug & 1987 claim aganet defendants,
tmehuding the NG and 2004 presidentlal vundidai: Tehn Koy, beontse thiey wea: npl “seting
under oclor of state law™; Richir v (ambt Mo 07-0823, 2008 1R, Ny, TS :":]“23. ar v

20
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2. 13 O5.C § 1903
The fuety that Plantff alleges in suppart o b 42 T8 C. § 1985 olaii wee :-u?h:smntiwl}'
the ddint wa the lactk ha #1leges in support of his & 1982 claim, ¥ (570 Doc. Me. 14.151]1 1103
He believes tuad the Delendants are promotug did wisixting Cbama’s candidacy Kutving that

Oburn by iocligible to take offica. FlatndtY avery that Defendants® eonduel amonmis to 3

|
canzpicacy n violatlon of § 1985, ITx dows not, however, indicate the: sub-section ot 10RS gny
which hu pramjzes his olalm,

A & puclininacy matter, where thera 15 ao fedueral right that cregess a hasis fisrn & [WH3
claum thers 15 siilarly i basis for g § 1993 cldm. Sae Escamilla v, Santa s, ﬁﬂﬁi F. Supp.
T, 934 (CTy Cl 1985) (granting Jummary judyment to defendaits an plaink -5 4 1945 aud §
1980 cluima whars piaintiff could net sabdivh « § 1943 alatm), Fhing v Hmhmu,; Y33 F.
SUpp. 405, S1041%0.C. 1934) (““There oan be o recdvery under sacilon § TORGEY) abzonnt &

vintlalin of 3 substactive fedeial righl.""s. This alone snds oy ng impedimeant ro Plantim etating

(W.ID. Cal, Jan, 2, 2008} {disnlvang: § 1983 claim ggakivt M08 Republicen presiontial
candidate Mike Huckabee hacause he wig » privaic individual). Tha elain that the TING ix not 2
e welr ar ﬂ.f-tmi undeae color ol klxle [aw in mndljr_'_ling a mﬂd&ﬂﬂ“ u“mp“im T h“ﬂlﬂi"_‘r
mA™ Anbiguous, bl the more recent ey uppusr to sonetude thisl the ING b wt u kbt actor,
Sce Larusuchs . Frlor, 142 E30 974, 990.00.C. i 1998) (7 1 pouey st pasfo e
naton'y :urlﬁ?ﬂtﬂﬁtﬂd chobac® o F'rn.z:idunt Dfﬂm LInike] Slare 1o qm‘hf}. Wu A Etate ﬂ.ﬁtﬂl', e
Demuerane: (or Eepublicun) arty plainly disey not quniiﬁv"]. Bul of Lynch v, THHJF-FHJ"F.-'. A% 1
F1U, 472 (M Lir, 1363) (*The peopl, when engaged [n primary and general slactions tor the
selection of thair represciitalivex in prvernment, inry mtionally Le vicwad as the ‘gt in yotion
wilk 1he conoaquete: fal the arganleation apnd ragulation af e anbeipridey must bd‘ el wx
200mid euch chator equal profecigon of te laws.™). .

15 1"ladnmity ks additional elaiems about Obama il hix Campaiun "th;u[i.n::] Hic
]:iDEiﬂEuh twnd L bwwr fnr il detion FAMPOEE W nlop rwopls o foee rpwach when the 3]:-‘5'3‘:-11.
Incitdes crilivizm ar guastloniuy ol Chama .. .." (Do, Mo, 142 15} The mlm“#__d
COmplaind tnnkas 0o Mieimepl i aiTape thots in suppnrt of thege sluipns, which :.'-h.lmiinq o thely
crwen wre mothinz menee thun wnciusory alleyatinne, :

2]
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wiggnTadde & 1185 ¢loin.

IMoreuver, i o he: § 1985 clauscs apply here. Section 1 98507) douls wii,"g interfacanoe
with ofticers of the United Sistoy, gnd Flaintiff has not alleged et Be ixwn afficer i;rf the Unleed

|

Sues. Sew Hider v. City of Pl 593 F. Supp. ¥70, 873 (E.D. Pu. 1934), Scation 1985402
“erees a elim kor conzpimey W intimidate witneisds, Jitare, or paies in 2 federal ease”
Flalntty b rmmele: no sllogations that wonbd supmast uich » chaim, That leaves § 19R5(3). A
claim under 4§ V953 Y uripe when:

(1% bao oF 1H00e pevivnn eanepin () Aeprye any pataom wl'The: cgual prowenoh of the

Livw: {Z) v or more of the conzpliators purrms or causes to be patfomed sy ovort

aot in furtheranes af the comepiracy: and (3) that oVerr e imjures the plaindfY In hia

THEFRIAN ¥ ETOTHITTY O d\‘.lp.t iveR e plaimifl ol any deht ot privilejre ui' 4 ilivan of the

United Hlulexn.

|
Farnny Foppnd, 1. Lwe, of Lawer Murson, 242 T3 151, 162 (34 Cir, 2001). In addition,

i 1045(3) “ruepivcs allegation of *some cazial, or perhaps otharwlse clasg-lusd, inv:'idinu:ly N
dscHmtinatory snfmuz belund the conspdintns” wetion, | 2 Sil, 593 F. Supp, st ﬂ;s {efring
Criffin v, Brockenridge, 403 U5, RR, 102 {1971)). I

We do not raach an analyxix ol the thres slsueats nf§ | 985(5) bacauga Flair1li ¢ hag made
ng allagations tul the purperted conspisacy ik mativated by ruvisl smimue, ' lﬂﬂtﬂfjl., it
Aunerdlud Complalar ia theise coriraly on an alleped] conepirasy ta coneesl t}hma‘;n une

natonality. Thyrefore, LAl smnol slate 2 cognlzabls & 1985 claiin,

3. £2 {080 £ foay

.  We e iwl the Arended Cumpluint alleges thul Chama's suppores huvie made
raciaty eharged seorks (yea Log, No, 142 § 449 and that Obwms Sie fanthering ragin] tension”
{roc 1d. % 96), but therm ame no tactual iheations wWhatwcver that H any Defnisnt i any
racially eotivaiad tortions conduet of the sort § 1985 wag intended ki rodrogs i

. ;
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U7 wll settled thar | a] plainilT muxt cusblish 3 valid § 1985 elyim in Wd{“’ by stalE u

eluim nnchar § 19867 Cameington v Ciy of Jarsey Clry, Mo, DA-5367, 200% 15, l'.'lm?t LEXIS
IFA06. wl * 19 (L0 L2, May 12, 2008 (wirmg Clark v, Clabeugh, 20 F.5 1290 (quf_'h-. 19043),
#ince the Amended Complaint does aor wrlivulsla » cogmzable § 1985 clnim, I'laintfﬂ"s 5 1986
Eluber ol 1ni) A well, .

i
i

. Count Five - Campatgn Act Clobins, 2 T15.C, § ddi of 4.

Loount Five af e Arended Comeplaion ullepen 1 vinlahon of e Curnpnim Ao 2 UM

§ 421 wixag Specitically, il ulleye thut *{tthe UINC, FEC, Finzicin and the 1).5. Seouix

Conuniguion on Rules and Admloistrution™ am swgre of “Obama’s illegal nc\tiwﬂm,! uLuuraing
facial wendiv, uncouraging vistence, his fmwdulent compatpnlyg, feavdulantly El.ﬂl:il1ll!|.l.l:lﬂ 0
stenty the position of Preaident of the Unitsd Stams,” (Thie:. Mo, 1527139, l'u'.api:h:. this
krerwlyclge, these Datendaney “have allowed Obama’s ilheyal and Fravdulent curmpwifen, lthrough
whneh Crhrnn bk m.'-uivuld i exve ol 5450 Millior In doiodjons * {[ag. Ne. 14-:;;1] 41,3

. i |
Plaititt asgues. st this eatitlen him wy the information reprding Gbama that L kel in the
|

Amendod Congrlatnt, )

The Aineodwd Complant docs ne allegs any fiels reprding PladitiiTs ﬂﬂﬂ'ﬂiPﬂ ko 1ibain

Ou: isformatlon be weehs by mmans of the Camprign At Howgver, Plainlifi s Cppostton

indurmx g thar be “compinined” ta the FEC priwr to Anstlpatiyy his curvent il snd IT:“' the FEL
hast “eenplubaly 1gnored” by, (Doc. Mo. 13 w, 18.) Although Plaintiff alleyed r.hw| foors L iia
Opposition and el it At Complmnt, I the inlerest ol renduging & d.l'."\'.‘li‘i'l'ﬂr (hat
idedranews PlanuiTs arguments, we will congimye the allepations 1 & Light moet mi’ﬂl]pl’:lﬂ' "

Phoimtrit and tieat th: Amended Complainr ag If it ol alteged U tha FI5C failed 1 et on an
|

23
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aditiniziulive vomplint.

Congress has charved the: PEC with adwintstering the Carpaiyn Aei, ? 116 4 13700k},
“Ag commonly undergtood, e [Curnpuigm Act] seaks to renedy uny ueiinl ar pmajvﬁd
cotruplion of the poltteal prosess. .. Akins, 524 U4 ot 14, The Cvmpaipn Act c:rgnfm:.
standlivg we “{nny person wha balisves a violatlon of this Act or of shaprer 95 o t‘.}|+;1lu'r 96 of
e Intersal Revenue Code of 934 has ooewed™ i fle an s3dministeative Em'l'lpluintl will the
Fris 2 UEC § +37g(a)(1). Whan 'he FEC faile fo 25t qn un wiministeative cnmph!:,im_, e
Pladertill secer Lo argnn hare, 2 party oy (il & wit in district cowt.'” 2 11.8.C, § 439oa)s);
Fiochman, 138 1.5d at 133, 150 018 (5th Cir. 1993) (noting that § 47Rp00H%) is the %m:}r prival
ramedy afforded Ly the Compuipe Act). Thers arc, however, two fatal flaws with T"].I:Linﬁff £
thugry: ane procadural aod v subsianbva, |

FirsL, i tha PEC failed 10 act on & cumpheint flad by PLUGEHT, (i i he wrong oot 1o
hear the action. The Cumnpsipm Act spacufically reguiny that prievances tegarling the [0
fatlure to enfirwy the Act must be tHed i the Disirict Court for e Districl uf{:nlm-r;bia )
U3 8 A370iB), Beam v. Cluavaley, 548 F. Supp. 2d 5906, 611-12 fN.D. . 1m3f (" T)be |
only FECA pruvision ampowsrlig privule parties to sesic Juelicial ruuimy sxtands o |
Odidiniixtralive complarnants ... . Tiven if suoh & suil ware propar [bere], F)aA would Py LTy

that it b beauyhl in the United Swicx Tistrior Oowt for tha (srior of Calumbiy, ™).

" 1f we have exiundn Plaintitt s Gavorable an afercney und he In St did nbr tile o
Mministiatlve sanplaint, then he lycks standling us pursu the thevry vatlined in his Amumded
L-.blm.plmn,t bq-:lnusc Siseliom A5 rd{e) of e Cumpaign Aot prtyviclas thae he piwirr 0f fhe |FECY
13 mqlhre oyl I:!.L"'l.l‘.'ln#j .. shall b thwe mzefierive givil remicdy for the eqforcement of the
Prr.l'.l'ln'llf.il'iﬂ ot thiy -P.Lf.'l,_" FR K §43?d{'r_] (amphaaiy m_h]m*} Yo alta Stockman. 138 F 3d at
= ¥ 1:“-{ lic ft'.'urnpmgn .ﬁ.ﬂtf prLI-‘r'iI]iLlj | ﬂrﬂnﬂ (IO ﬁ_}r “mpm,:,m]v mﬁpﬁh“ﬂ mt' rupi b}'
Coligrenn of “wrghislve jurialicion” to the FEC . ' N ,

I
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decind, nafther the Amendsd Complalin ior te Cppuealion identiliee 5pec'lhﬂu

|
provision of the {'ampalgn Aet that entitles PlaintifT i indirnslivn soncerning Dbu.r%m's
citizenship. Ingead, Pluintill relica an geacealived sepomapts abowt politlcal ;nnup+n11 and the:
jruargurac al the Campaige 4ct. (e Doc, No, D3l 20-22) Congress itended the l.',%\mpnign Axl
T&r corubul the confligting: inflluenics of mangy on the polltical process. See Korf R;mjl & Cnov
I;immbm'gh, 39 F3d 1273, 1281 (5th Cir. 1994 {“Tho primacy purpoce of [the L"n,m;:nign Acl] ..
. 1¥ lo regulate campaign sont butions and e¥pendituns: in order to sliminate p-e‘n‘;lnj,ipuﬂ
influsnca  actoal of yareesved - uver cundidoiey by thiwe who contrlbure large _,,u,,,,; L.

I
(footnors omitisdy)y. [T escne cleur thal The Cummpaign Acl does rot oddress te sl p:,r'm-.m;ptign
that, Plaintifl alleger tn bis Complamt. Meverthelmel, Plaintifl giivy (v (b Supreme ':.?nun's
desision in Akiny, $24 U8, || passim, to support his clali ol standing. (Ser Do, I\lu. 13 ar 20-
L) Reliwies on Afiny, howgver. morely accentuates the prollens wirh Plyintiff's n.:'gumanL

Akinx involved  challange by voters i the FEC s dutermination that the Asngicun ]

Public Affairs Commitees (“AFAC™) wis nul s “paolitical pomoiittss™ withia the r;n+uing of the
Canipanie Act. 524118, w0 L} | be ettect of this deermination was to shisld ATPAED from the

I
Campaiom ACts dlsclosw e eyl Al deprive plalatifTs oof informaton 1'53'n:r:4i||.ll;, HITURE
otter things, ATPACs lobbylug sctlvitive, fd al 1% 18, On cettioner, i Supreme Gl
el whisthar the plantt (respondente) had “standing w shallonge the [FEC'4] decikion
RO T L fugh wn enfnrcament ootlon i Qi cave,™ 57 at 18, Tn hodling that the platngifs &id have
standing, the Cowt deernine that “frlhe ‘injury in Fact” that | plaiitti] heve sffertd consiats
ol their inuhility tn obtain Ldoenation =l of APALC Jomor {whe ame, aocolding i AN AL,

itr mimbers), and caspsipn-ralated contrbilions and crpendituies - twl o platrits T view

|
25 '
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ot the law, the statute requines that AITAC mabe public” I a0 2 Plainbff npsom ihat b o
srangding bugnusa hip roquenl fr inficmulion i< amabagiw: U e pldptills in dhing, {.‘i’ﬂﬂ T
i 13wl 21-31.)

Plaingiflg arguocnl hig guperticinl appeal, b des ot take inly ségiunt Lk undzzlying
conelderation in Akfas that was noeosry to the Supreme Covrt's delvemination. l'ﬂ;urﬁ,
plaintiffs soughi iieclosares hal were requinsd by the Campaien Aot See dkns, 55!?: Ly, at 16,
Here, the Cumpgian Al deed ol reguirs TR dant 1z diseloes the el of informalion that
Plaianill seeks in thee Arneoded Coappluint, According]y, cven if FlainliT bl F:“;Iluvlu:l ihi
proper ahinindsrative procedure, Plaloritt sl wonld face an irsarmoutidbl: ul,:amci: Ly
ilibining Lwee infuoriilion be oow secks Grough the eousts, Sew Ondidigd 143 F 0 11'1152!]-',-!?
{huliTingg Mt vt clid ne Bavis wtrding 1 ghallem “supposed injury to their ‘ability to
inTuence he paiiteal el bociuse @uch A dlatm was ke Yapos n oomshitaic an injury m
fact  evan wheie vole:s had foliotvid the approgrisl: procedure under § 437p(a3(8)). 1t
(Zongress had intended the Campaign Act o require piesideniinl eapdidales b rl',;ﬁkl:lép].ﬂ_‘l”q
dineiommug of the wor that Plaintiff requests here  and therefaes cepow: candidalss m lezal
chullzngex permithod by the broad grant of stowding pursent 1 § 43 Tpia0 i) of the Aimc.t rthew it
weinlel I e vy eoeplicitly.

n Count Six - Frecdomw of lafortiation Act, § U150, § 352 o7 5oy

in Covnt Sin ot e Adncerded Complaing, Piaintff slleges violativim of Ft::-I,aL, NG

33% wi yeg. Vhe gravaman ot PLAGTHY s wlleymtion id that hs “attemprad 1o secure depumenly
1
Pioving the ciligenwhin stetug of Ubuna frow Ohatanf] the TRC, DIC, Cainsteio, [ud thi] T) 5,

Senats, Comuixabon on Rulex und Aslmimetration,” bt “has taen nefiged * (Uog, Me. 1429

i

]
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114.) Floindtt's allegatiom Mails (o stats o clows tawder FOTA for at tenst guce FUMKUTIE,

First, ITOLA appiless only W guvemment agencic. Fun, all but oue of vy Didfondants are
ot gOVEIMent agenuian: we {ongraes has defincd them. Undar FOLA, “fefuch Hgm-;[l}' chall rralee
avalable for public inypecion and eapying” cerain govEmmen moords. 5 US4 8 S52wKD) "
Congiend defined the ferm vageney™ under POLA (o includs: '

any execuve department. milttay Jepariment, Govacnnie corpertion. Govebaononl

contrulled comparation, o ottwe cawhbichment o the cxeowtive b;'mr:mar {he:

Cevemment {ncluding, the Bxacutive Oftlee ul the Trogident), of aiy induprmdent
PETUATEY Dy,

I &t § S520101) {umphasis addad). Conpres iz not gubleat wr FOTA, Id. at § 351{1) {nnting that
for purpnme of TOLA, the term ggeney “ilows not matude e Congraes, '), Eltf-.':m'iﬂn:l # (bama,
the MO, Feinalwin, snd the 1.3, Seouie, Commizslan ok Rl and Adsirisiontom i'lﬂ:l ot
Fdarnl excequtlve dupurtineniv. Sop 02 ot § 552(0(1), L hey are not indlupondent regulikry
upongies, J2 [ndeed, oy smenot even in e excenljve branch, Ancordingly, PluiniifF
wumnnt state 0 el sgsingd thom under FOTA" See, 0.g., Swewilemgd v, Wattars, 60 F 5 332,

in BEE Bl " H . - '
895 (D, Cir. 1985} (uiTirming di=smilawal ol FOTA complanl whizm the Dlﬁi'l'l.ﬁl'f.g:m]?ht R

 PlahdifT duss not nasert thet he “attempted o seurs docamentz” unde: FOLA

De-feth.‘!.illt Cortds, the Scertary of the Coungnwealtl o Peonwylvantn, Ever i ha :fl.d.,f:ﬂn Ay
ullcpation would nut stato & aiai. Delvodant Cornés b oICR] of § Pannsylvieiy shate
agency. !}imu Hgemclea and ofFictals are nod wnbjeot fo FOIA. Ser Zhmbadvy v. Nmy Jorsep, 751
Fead. Appix HU., B3 (3d Cor, 20007 {unpuhlishad opliinn) {“IULA doex not fmpose l“"l Ublli]:'.lllﬁm
on gt ageneicx °), Grawd Contral Farmcribip, Fac, v, Uuwm, 166 1.3 473, 484 (34 Cir
1999 (“[Me iz beyond yuesiton that FOTA apphips only w fedeeal and oo i state age ti“.“' .
Phulip Mcnrrr.:,_.f.l:.-.-., v Harshbereer, 120 F 5d 58, 83 (et Car. 1997) (0N . upplice m:l; .
frdoral exeulivu branch ageucicn'); Oay v. Shalals, 23 F.3d 1053, 1064 (6th Cr - 19%4) (ATA

perhiing (o fede.al upereton’), Brawn v Kotly, Mo, $-5702 1983 WL 3614 4, ut M DL €l
Jun. 27 {904y (per T } (flj‘f_,ﬁ. dure 00T Wiy to state Bitachen); $ Michout {.'lj?r;'ﬂ.éi‘l'c;ﬂf
Hozp, :h' Ol o Callioraia, 543 .2 1362, 1373 (i L. 19R1) {detinitun of “agent " under
L. o not ncomsi ate 152 s i bodles, Jubussor: . Welly, 566 120 1016, 1018
(3 Cir. {995 Carate g of parole nud Agemcy within mwming anm:” . |7,

27
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from an ootity That “wWaa tod un ogency™y; St Michael s Copvedlascent Huw v Stale of
Cafifarma, 643 F.2d 1369, 1373 (9th Cir. 1981} (FOTA applivs emly 1 “ageiicy” ﬂ-ﬂ!dtﬁm!d i3
(1.5.C. 88 551417 & 3530, Citizens for Responsthiitty and Ethtce m Wash v. f-'!,ﬁﬁmq: nf Adtin,,
349 F. Supp, 2d 2, 19 (To.T0.C. 2008) {grantlog motion to dismizs and [oding thal |'.r1ﬁ|irlti!'|' FadTed
o miahe a TOTA, cluwim where delehdant wias not an agancy snder FOIA ) Adro v L'-Ta.'-l,rimnn T, (0%-
1120, W05 W1, 1384063, ou *2 (W 1. Mo, Tun, ®, 2005) " Axngither [antily] s w ut#tmml:nt
agency, FOIA is inapplicable and Plainifl hws Diled o gt81e 2 cliim . for which rehict e be
gianted by this court ™. |

Second, FOLA requires o valid raquest for records. and Plaiolif ks oot H”Hign that ha
nunde such 3 request From the FU, The FEC iaan independinl regulstiny agemy, kf' il i wihject
o MOTA, PORA Yriepnip fnlermd agencies 10 allow weco33 0 their ieedrda W any pl.'liﬂ.m Wil
complics wilh {1 procelocd ael (et 1 the AcL™ St Murv Hinp, v Fhila, Prol Er;.'imiurri'i'
feview Orpe Jpe., B, TR=2943, 108D WL 19448, ul *1 (R T Jung 25, 12R0)  Hinwewer,
Flaindilf diwee nor aliepe that be corrgitled with FRC guidelings regarling: FOTA 'rr.'.qmi::-:tu. by
genraity 11 C FR. 4 4.7(L) (rerting forth FEL guldellnes fin resord regueatg undur FOTAY. Ttis
enlirely unclear from I'lamoff’s Amendead Complaint what e of reguext m.'l.uuHLf magk: ir:
the 1VUC, This aloos warrants dismissal of the claim.  New, w.@., Corowprs v KRG 96 Fad,
App'x THR, 2004 WL SDE2WI, at *5 12d Cir Mar. 26, 2004) (utipublinlead Gpinion) {:+mmin=
dinm[axal oo FOLA clutin wWienz Flaiglill “filed o stlepa that ha oorplisd wit: |1'-’41ﬂ!1\'-"f|
roiduiinas reparding FOLA requests."). Modsover, I i unclesy when or i D laoniff ]'l:rudf hiz
shicged FOTA regueet ta the 100C. See 11 CF.R. § 4.2(0) (=atablisbing proceduras m-id Jeadlines

for e FEC 60 reupoild W FOLA requestad. “Wivhayi sny showing that the BgEnCy ‘.Iﬂ:_.ﬂ,,.,&d the

iR
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[} CET] ;
TRQUET, The Agency Ry no obligation o wapnd 10" Fiching v Bap 't of Resitce, Ma. O0-234%,
|

2003 WL 123404 |, i * -2 (D0 June 6, 2005, |

i

Third, befure; bringing a VOLA elaien in fudemt court, o plaiuti T muwi w;]-musl: the

|

avatlable administealive ramedies. Yoo Wilbur v T34, 555 1.3d 675, 676 (DLC. U, jamu] fir
curimn} (Eabunslipn nf administrative cernecdiie 13 A mﬁ.n.dﬂ.tm'l? |rereynizite 1o 0 lm*:‘ﬂuit under
TOIA"Y, MeDonnell v. Unifdd States, 4 F3d 1227, 1240 (5d Cir. 1997) (holding thui Plaintirt
b an obligation w pursoe ydsministrative remedics prior to filtng guit). in adidition, !n pladiLiiT
murzt allege in bis coanpluint tat “he exhausted his emadies under FOLA™ in ondar 19 prope:ly
plewl 2 cysm, Sohorer v Eolkwora, R0 720 437, 443 (7 Cjr, L998) (witiny Hudlay | Tt
ety Y94 F 20 1042 (5t Cir, T079)), Exhanathon alluws “ihe ageaey F ] i epporiminy to
Sagttine il discrotion and sxpertise on the matter and w muks 3 facmal 1econd to auplpun Ita
deetslon™ Bilbyr, 395 1.3d 875, 677, “In the absonoe ulmch an nlagarien, [ plaintdfY] siates
1 claln upon which ralfef can be pranted.” Sehcrer, 840 F 94 3t 443, Flaimtiff ulim{as that i
FEI: has “iguored™” hix raquest, (Doc. My 1427 1498.) White TOLA *“PCCOENiLY A ¢ I stretiye
Cxhanaiton doeelne for purposes of judicind reviaw upout the vxpiration of serain mlclwm FOT4
deadlings,” Spannates v. 175 Dop't of Fnstion, B24 [:2d 52, 38 (TG, Cir 1087 I"L'\irit]ffdmu
not alleye expivation of wiy POIA deadlives. Tndued, PLALDIT alkoges no ety in his Amendad
Complaint Dt wlinw ng 1o tovike the constusive wxhaugtion dovirine. Acedingly . Plaintifls

FOLA cluim must be dizmissed for i adronal Fe iy E

F. Louut Suven - Prowdeery fatoppel

[ Conmt Sevan, Blaintifl brings & promizsory ealemprl clam aesingl Gbmma wld tha

TG, Ghoe Ooc. Mo, 1 2 W1 153700 Pandt seserts that be T “donated acmay and billalk;
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hwoird to Deerioeratic Prealdeartial cpelidaiey gu well ae the Democoraic Mationol i:.‘m:‘nmiuuu."
(. N 13 I muppaet of biy el FlalotT allepes, samong other (hings, that the 1_'1;N{: prytiadngd
() " uic lecliielagy to make povemment mors imsparsnt, acoountalde, wod !u-:-L:;i ve,™ (id. 7
139, (0] “mirduin andl re2iom vy Constitution to s proper ploce L our Eu!.-'i.'.r'rlrrw.:m uned TR
olr Matan T e Teal traditipng, ingluding their commitmant 10 govetiment by Iuwi‘ id 4161),
and (£) " work Hlly to protect dod cotinee the fundemniy] Constitutiona! ighe -Elfﬁ:‘l-“tr}r
Anverican vole - to ensurs trat te Cunstitalion's promise 15 fully realized™ {id 7 163}, The
wrce of these “promises” 15 o document title “Renewing America’s Fromias,” wli;iq.-h [resgni
the 3008 [wmaocratic National Fiactorm. Pladatifl wllepes that the DING breached th{:-s-:- e
by {1} promaoting an “illogal candidate™ 1o servo &3 President; () failing to invertggme Ol
clilzchahips aml £3) failing to provide “accuroes tutatiation™ shont Ohamna's ulig]biiity tar
prefiduntinl offica, (7 17 L6, 163.) PlatualtY alao akderis thal Obwma “has promised woaphiold
thic United Btutex Conglitntion and to s open and luacat with all quesiions -pm,umqlld," (. 9
1%7.) He alaiie that Qban e vielalsd both of these promixe by mfising to pméme p:ml'ul':
hor cihzenalllp satus ued by runeing for pfoe svan diongl “u: is wware he is i.ml!ajll'rle o ;-1:,'-.rv¢l.
|

ax: the Preseident [sde] of the United Siatas (22, % 167.) PluinifiF also olaums that (g e
brewchid hiz promise 1 uphotd the Conitelion by conmiring msksive voter fazd i tht ing of
siwre B F450 midlion, (47) Plalatill voncludes:

All elementa guined to 1nvoke Promiseery Pstoppel have brein et Ly pla;m.ﬂ ''he

NG wnd Cibama made o promige o laindtt, whish Plunhiff relied uguiu wl

wipected. Mot daly hux Plainhiff sutfercd counomio losses; [51e] W bus lost his

eonmililubiona] right ta vote fisi wh elipihle Democratle camdickyite who can g:rv.}m the

Trremicheny of the Uniled Riute, if elected. The smly way Justios e e wervad e by
th C.our sudvrving Lhe promise of the DNC und Ohamg, -

30



ol . .
CH T=ld=S0R s TURGDE M. DARCLAT L4l F.di0ah

(i YW 1TT-TR.) | :
Altheangh Flaintiff doay not spacity the law oo which hy bascs his clam, Luu'*ler dury
defiriting of promizsory setoppel thers must b wn erforeeablo promise. Neo, « ., }'iﬁ.r}r -
Ligedwe, LF v Ruve Bavizwy Otmmmas, LLC, 501 F.3 945, 955 {Rih Cir. 2007 {ﬁud;i-.g,, nngar
Mebraska law, that “{p ]roaniesory estoppel requirss evidency: thyt the promisor mm‘l:-i 8 "praning’
i) the protmisss. A slutemenl of opinion or frtre fugent is inaffeient to grve rige T.cIn i promisg™);
Crorwood Frckaging, fuc. v Allen & Co., ¥78 19.3d 658, 702, 706 {th Cir. 2004) {rq|.din v, nnder
Tnclinna law, that “the prommbae clicd o o rigger oo esoppel imoi ba definue i H:l;-?.ur.'lm'. af
Frcinpe clearly & promize and w0t LT 4 stulement of (rbenmlons™ wd that “jf the -:maui:tuu are ninl,
reinrlly understond as lagally eafirecable promisse thase ean e no sction for Fl't+|:|i.-1:||::|'r}-'
Saloppel™), Re¥all v Surdltek Fadnring, 35 F.30 408, 412 nd (Rh Gir, 195y {ﬂndm&; th,
“uluder huoth California and federal comigon Jaw, to sstabliah g enlorceable nunU'n;:t Tzt pm
promiszory estopycl, U promisae must show (1) (he: existence of 4 promise . . ™) .‘:‘i.l'!.ktni'yqrrm,l
v Schfumber ger Lid, Mo, 03-3607, 2004 LLE. Diet. LEXIS 9927, 1 #13-]4 (R, Fay My 12,
2004} (fincling; that, undet Permwylvania law, “[2] b and vague iinplic promise IIF et cinigh
s ity (y™ this promissory eatyppe] requiTEMEnT Yt o promiser waky promise vt in-. thould
beusomuddly grpeet will induee: setion or forteaums on the pat of prommises) (citinge O & &
Detroteam Prody | g, v, Eywibank, 339 T 2d 138, 197 {3 -i::ir. VR, wfd 155 Fed) Appx, 48
(3 Car, 2005); sev alver Minghan v, United Stajas. 75 liad. O1. 249_ 200 (2067 (finding that “the
L8 invion satenient | ‘b provide Aerlal's [apavers o wonlity service by halping the

wideritand ure moer their Wy ﬂ:ﬁpﬂnﬂblliﬂ::. uncl |_-n||r app]}rum thu iax Iaw witl, irluul'h‘t}" and

3l



LT TR

faimzss to all™] ix sepimational, and it mukes no specilic promise of ofTer which could be dunmad
the bagta tor @ vonleet™y, B of Bogley v, Uniled Sinfes, 514 F2d 102 A IUSE L O 1975)
{tinding tint the passing of » wetion and adopTing of 2 resolution by p c.can:-:-rnr.iau‘+ twaard of
dircotors dld et gonstituts an ofter o promise becays:; ““{a) grataiteng ynd unm':ll'u;ilwl sl Ttanent
tof prilly of i inlenlion which veceivag the gonourtems of the party h: wham it 13 niﬂdrmcd.
duex el constitur: & conimct” (Gutiny Gosir v, Stute Favm Mur Aut oy Lo, 4R MW, 2d
R4, 807 (Wis. T966))) The Rewtucrmant Second ul Cuntracts pravilve thar a “Ptt‘:ljniu'.
Rueaxonubly Inducing, Aciion ar Forbearunes™ s |

[4] promise which the promiser shonbd reasonuh) y #xpecl W imilues ai:tllnh i3

farbeartnee: op the pat ot the promises o & Mg person il which doss ind

ocfign or forberancs iy binding i linjugiico can e avpided only by énforc
the promlse. The remedy qianted for breoeh thiy be Mt o justice requj

3.
Roxtytoment (Second) of Contraets § 00¢13 (19¥1). The Restaternent deflnes o pmrq!isa L
ahifizslation of intention to act of itfmin from LeTing in a spealiied vay, g0 mede nf: {0 Justity &
Praiiaee in understiuding that 3 cohunitmant has been magds ™ Rexiulemant & 2{1‘}.:

e "pramises™ thal Phyintitt fdeinifes are statemepts of privciple and mreni'in the
politioal cealin. They ue not wnforceahle promises Linlar contract uw, Indewd, gur polltical
Ayl Could rel. fncton 1 wvery podticul message urlicylated by 4 campalgs could be
characterizad 2z a [eaully bindwg confract enforeesble by idivishual volem, CF Courye, voters are
Iz to voe aul of offlee thems nolltiviuns wan 1 huve bragohad GHTIPRIAN promises. | Foderal
vuirly, however, sre not and cunnot be in the: busiexs o enforcing political rhv.-.tun'n:.;

F. Count Eight — Inmipration gnd Nationality Act, ¥ U.R.C, § 1481 ':"i}]

I Connr Eigli ooF ihe Ainended Cotipluint, Pledntiff mllegen “hoe at‘n.ﬂi:mnlﬂly" waler =y

FL | =ug=A8d  Lh: LS JMGE R REARCT M =0 L, i T

1I|II-|I_'
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axpatriaiion provision of the [rutigrnion end Nationlity Act, 8 U8, § I14%1tb). That

provvision proy e

Wheneved die Joay of United Yurtes nationallty 13 pt in igsoe | | tha bardan zhall ba

upiwg the parsdn or ety cldizeipg it 2Uel Jo% oecurisd, to exiablish suoh 1.*1{1.1.111 Iy

a propamrderanca of the evidencs. Ay prreon who commilx or perlonts | any aet

of mepuiriyling ., . shyll Be pecaumed 10 have dono 30 volunterly, Butr sush

Presuinption may Lo rabvited upon a shuwing, by » prepunderonca of the evitimey,

{hat the set o fets commiTed of perfofne] eeg ol done Yoluntxrily. g
BUT& & 1aB1fR), Tha proyisiun wetallinhics the hilvden ol prodt in sapairiilion gloceediape,
where “satinpalily i@ pUr in fwue” I such a cote, the Act places the burden of proving s of
cihzepship “upon the pearson of murty clwimming ibat such fogs orgurret.” J7 The poowvision an
which FlaintifT rlisd stz up modér OF gvidenee; 31 deds ool iytablinh o peivabe Siose of setion Sea
Vance v Torparas, d44 UK. 032 265 (V98 (cifmer 1T Rop. Mo, 10BG, ¥7th Cong, Lar Soss.,
LY, Code Cong. & Admin Mews, p 2985 (19481 (The provision ‘sets rp rulsk of svidenos
vy which the hurden nf preanf [0 geteblich Joae of ciltvalthip by prapomderunce of the gvidencn
wiould resT wprod the Lgvemment,™ ). Beoauss e provigion doss et eklabllzd o cguee of mgidon,
FlaintifV fais to sram a cloim under ¥ U500 & 14510 .
v, CONCLUSION

Yur the furapuing rsom, wis will gramt Defendants” Muthoow 1o Tiamiss.

A appropndte Crder Deallows,
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T THE UNITED STATES MISTRIL | CUURT
FORTHE FARTERM DINTRICT O PENMSYTVANLA

FLULIP ). BRRG
CIVIL ACTION

V.

MNO. §B-40G33

LARACK CRaNMA, at al,

e, RNy
AR HOIW, lhiuﬁ‘f day of Octobar, 2008, wpon comgideration ul th Mtiltlnn uf

e fenclynl Denuoerati;: Mations! Committee ahd Senator Bumck Oba W MHxmiss iFiml

Amended Contrpluint (Dae. Ne. 20) and the Dafmdant Federl Llection Commizsion®™s Motion ty

. o - |

Lrizttiax for Lack of Bubject Matter Turiedicton Mo, Mo, 248, it it ORDERTD shat
L. The Mutian of Defandant Democratic Nutinns| Cownmition and Hu:lhq:qr tharark

{bikrna g Dlsrrizs First Ameoded Complaist {Doe. Mo, 30 is LiRA]‘\hTED-

2 Befendant Fodend Glaction Commission's Motion 1 Dismiraz fc lﬂ'ﬂt ot Rykject

Mitter Jurigdletion {Doo, My, M) 15 CGRANTERLY wel

3. I1aiIT™s Pirgt Aunwnde Lompluint for Deelumtory aird Injunctive Teclief 1s
DISMTSLED.

ITT5 50 GRDOKLD.

BY TITE Lg],.ﬂ-'('l"

Ry

(_ RBmL&:.ra ck, Julyg

TET W e
e g0



